
RULEMAKING NOTICE FORM 
 
Notice 
Number 

2015-134  Rule Number He-P 2106.08, He-P 2107.01(c), 
He-P 2107.07 & He-P 2108.02; 
He-P 2301.01(o) & (ae); He-P 

2304.01(a), He-P 2310.01(a); and 
He-P 2703.06 & He-P 2705.02 

    

1. Agency Name & Address: 

NH Dept. of Health and Human Services 
Division of Public Health Services 
Food Protection Section 
29 Hazen Drive 
Concord, NH  03301 

2. RSA Authority: RSA 143-A:7-a, RSA 143:12; 
RSA 143-A:12, RSA 184 

3. Federal Authority:  

4. Type of Action:  

 Adoption  

 Amendment X 

 Repeal  

 Readoption  

 Readoption w/amendment X 

5. Short Title: Exempt Homestead Food Operations Definitions and Sales at Retail Food Stores, Out-
of-State Beverages and Bottled Water Labeling and Product Analysis Requirements; 
Late Renewal Fine, and Milk Producers, Plants and Producer/Distributors, Fines 

6. (a) Summary of what the rule says and of any proposed amendments: 

The proposal amends definitions listed in He-P 2301.01 (o) and (ae), and requirements in He-P 
2310.01(a) in compliance with changes to RSA 143-A:5, VII resulting from the enactment of HB 200 
(Chapter 84 of the Laws of 2015).  The proposal amends He-P 2301.01(o) defining “exempt homestead 
food operation” to permit sale to a retail food store, and clarifies He-P 2301.01 (ae) defining “non-
exempt homestead food operation.”  He-P 2310.01(a) states statutory requirements for homestead food 
operations exempt from licensure and inspection.  Pursuant HB 200 (Chapter 84 of the Laws of 2015), 
homestead food operations selling less than $20,000, and wishing to sell non-potentially hazardous food 
products at retail, are no longer required to be licensed by the Food Protection Section.  

The proposal amends He-P 2107.01(c) to streamline the application process for out-of-state beverage 
and bottled water producers.  Currently, He-P 2107.01(c)(1),(3),(5), and (6) require that out-of-state 
beverages and bottled water producers provide copies of all labels to be used on products distributed in 
New Hampshire, analysis of the finished product, detailed descriptions of the bottled water sources, and 
copies of FDA approval for labels of any products claiming medicinal or health giving properties.  The 
amendment to He-P 2107.01(c) streamlines the application process by eliminating documentation 
requirements which duplicate requirements imposed by regulatory authorities with direct oversight of 
these producers.  The proposal to readopt with amendment He-P 2106.08, He-P 2107.07(a) and (c), and 
He-P 2703.06 amends and clarifies license renewal applications and registrations for applicants and 
licensees regulated by rules He-P 2100 and He-P 2700. 

The proposal readopts with amendment He-P 2108.02 and He-P 2705.02.  Currently He-P 2705.02 states 
a per-day fine for milk producers, various distributors and milk plants operating without a license.  The 
amended rules impose a fine of $75 specifically for license renewals that are not received by the due 
date.  

The proposal changes He-P 2304.01(a) to update the edition date of the homestead license application. 



6. (b) Brief description of the groups affected: 

Exempt Homestead food operations wishing to sell non-potentially hazardous food at retail stores, out of 
state water and beverage producers and milk producers and distributors are affected by the proposed 
rules. 

6. (c) Specific section or sections of state statute or federal statute or regulation which the rule is intended to 
implement: 

Rule RSA or Statute Implemented 

He-P 2106.08 RSA 143:11 

He-P 2107.01(c) RSA 143:12 

He-P 2107.07 RSA 143:12 

He-P 2108.02 RSA 143:7-a 

He-P 2301.01(o) & (ae) RSA 143-A:12, 13 

He-P 2304.01(a) RSA 143-a:6, I, V 

He-P 2310.01(a) RSA 143-A:12, 13 

He-P 2703.06 RSA 184:85, 86 

RSA 2705.02 RSA 184:105 
 

7. Contact person for copies and questions including requests to accommodate persons with disabilities: 

Name: Catherine Bernhard Title: Rules Coordinator 

Address: Dept. of Health and Human Services 
Administrative Rules Unit 
129 Pleasant St. 
Concord, NH  03301 

Phone #: 

Fax#: 

E-mail: 

271-9374 

271-5590 

catherine.l.bernhard@dhhs.state.nh.us  

TTY/TDD Access: Relay NH 1-800-735-2964 or dial 711 (in NH) 

The proposed rules may be viewed and downloaded at:   
http://www.dhhs.nh.gov/oos/aru/comment.htm 

8. Deadline for submission of materials in writing or, if practicable for the agency, in the electronic format 
specified: September 17, 2015 

Fax E-mail Other format (specify):  

9. Public hearing scheduled for: 

Date and Time: September 10, 2015 at 1:00 PM 

Place: DHHS Brown Bldg., Auditorium, 129 Pleasant St., Concord, NH 

10. Fiscal Impact Statement (Prepared by Legislative Budget Assistant) 

FIS # 15:139 , dated 07/30/15 

1. Comparison of the costs of the proposed rule(s) to the existing rules(s):  

When compared to existing rules, the proposed rules may increase state revenue by an indeterminable 
amount, and have an indeterminable impact on costs to independently owned businesses. 

2. Cite the Federal mandate.  Identify the impact of state funds: 

No federal mandate, no impact on state funds. 



3. Cost and benefits of the proposed rule(s):  

A. To State general or State special funds: 

Any costs associated with exemptions for certain homestead food operations from licensure is 
attributable to RSA 143-A:12, II, as amended by Chapter 84, Laws of 2015(HB 200).  The 
proposed rules include a $75 fine for late renewals in accordance with He-P 2703.06(c) and a $500 
per day fine for failure to pay administrative fines within 30 days which could result in an 
indeterminable increase in state revenue. 

B. To State citizens and political subdivisions:  

None. 

C. To Independently owned businesses:  

To the extent independently owned businesses are required to pay late renewal fees or fail to pay 
administrative fines in a timely manner, the proposed rules may increase costs to independently 
owned businesses.  The proposed rules streamline the application process for out-of state 
producers of beverages and bottled water which could benefit these businesses. 

 

11. Statement Relative to Part I, Article 28-a of the N.H. Constitution: 

The proposed rules do not create a new program or responsibility.  The proposed rules modify an 
existing program or responsibility, but do not mandate any fees, duties or expenditures on the 
political subdivisions of the state, and therefore do not violate Part I, Article 28-a of the N.H. 
Constitution. 
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CHAPTER He-P 2100 BEVERAGES AND BOTTLED WATER 
 
Readopt with amendment He-P 2106.08, effective 4-9-12 (Document #10116), to read as follows: 
 

He-P 2106.08  Renewal of Licenses. 
 

(a)  License renewal Aapplications for renewal of licenses shall be completed as required in He-P 
2106.01, except that only labels which have changed since the previous license was issued or labels for 
new products need to be submitted. 
 

(b)  License renewal applications Applications for license renewals shall be processed and issued 
or denied in accordance with He-P 2106.02, He-P 2106.03 and He-P 2106.05. 
 

(c)  License renewal applications shall be made Each licensee shall apply to renew their license 
pursuant to He-P 2106.01 at least 30 days prior to the expiration of the current license. 
 
Amend He-P 2107.01(c), effective 11-5-09 (Document # 9589), cited and to read as follows: 
 
PART He-P 2107 REGISTRATION OF OUT-OF-STATE BEVERAGES AND BOTTLED WATER 
 

He-P 2107.01(c)  Submission of Registration Applications. 
 

(c)  The applicant shall include the following information in the application submittal: 
 

(1) Copies of all types of labels to be used in New Hampshire; 
 
(2) (1)  A copy of a sanitary inspection conducted within the previous 12 months by the 
regulatory authority with jurisdiction or a recognized national third party audit organization, a 
letter from the regulatory authority confirming compliance with local regulations or a health 
certificate for the bottling facility issued within the previous 12 months; 
 
(3) A copy of a complete analysis, in accordance with He-P 2105.02, of the finished product; 

 
(4) (2)  If the product is bottled water, a copy of the approval of the source for bottled water, 
including the approval for the designation “spring water”, if the product is labeled as such, 
issued by the federal, state, local, provincial or other government agency with the authority to 
approve sources for bottled water; 
 
(5) If the product is bottled water, a detailed description of the source, either as a narrative or 
as part of a hydrogeological report on the source; and 
 
(6) Copies of any FDA approval issued relative to labels making claims of medicinal or health 
giving properties. 
 

 
Readopt with amendment He-P 2107.07, effective 4-9-12 (Document # 10116), to read as follows: 

 
He-P 2107.07  Renewal of Registrations. 

 
(a)  Registration Applications for renewal applicationsof registrations shall be completed as 

required in He-P 2107.01 with the following exceptions: except that  
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(1)  Only labels which have changed since the previous registration was issued or labels for 
new products need to be submitted; and 
 
(2)  Tthe description of the source does not need to be resubmitted unless the source has 
changed. 
 

(b)  Registration renewal applications shall be processed and issued or denied in accordance with 
He-P 2107.02, He-P 2107.03 and He-P 2107.04. 
 

(c)  Registration renewal applications Each registrant shall be made apply to renew their 
registration pursuant to He-P 2107.01 at least 30 days prior to the expiration of the current registration. 
 

Readopt with amendment He-P 2108.02, effective 11-5-09 (Document # 9589), to read as 
follows: 
 

He-P 2108.02  Schedule of Administrative Fines.  Subject to He-P 2108.03, the commissioner shall 
impose administrative fines not to exceed the specified amounts for the following violations: 
 

(a)  For willful submission of fraudulent or materially false information on or with an application, 
in violation of He-P 2106.01 or He-P 2107.01, the fine shall be $1,000; 
 

(b)  For failure to cooperate during an inspection of a beverage or water bottling facility, the fine 
shall be $2,000; 
 

(c)  For operating a beverage or water bottling facility in the state without first obtaining a license, 
as required in RSA 143:10, the fine shall be $1,000. Each day that an individual or business continues to 
operate without obtaining a license shall be considered a separate offense subject to an additional $500 
fine; 
 

(d)  For failure to cease operation upon notification by the department to do so, the fine shall be 
$1,000. Each day that a license holder fails to cease operation shall be considered a separate offense 
subject to an additional $500 fine; 
 

(e)  For failure to cease operation after a license has expired when an application has been denied 
or when a license has been revoked, the fine shall be $1,000. Each day that a license holder fails to cease 
operation shall be considered a separate offense subject to an additional $500 fine; 
 

(f)  For failure to notify the department within 24 hours of receiving an analysis result indicating 
that a quality standard as set forth in He-P 2102.02 has been exceeded or identifying other circumstances 
that might adversely affect the safety of the bottled product as required in He-P 2103.09 (e) and He-P 
2105.04 the fine shall be $100; 
 

(g)  For failure to obtain a registration before offering for sale within the state any beverage or 
bottled water which is bottled outside New Hampshire, the fine shall be $500. Each day the beverage or 
bottled water is offered for sale in New Hampshire shall be considered a separate offense subject to an 
additional $250 fine; 
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(h)  For failure to remove a product from commerce in New Hampshire when a registration has 
been revoked, the fine shall be $1,000. Each day the beverage or bottled water is offered for sale after 
revocation shall be considered a separate offense subject to an additional $500 fine; and 
 

(i)  For failure to pay an administrative fine within 30 days of its imposition, or the completion of 
any appeal of the administrative fine, the fine shall be $500 per day until the fine is paid.; and 

 
(j)  For failure to submit a timely license renewal application in accordance with He-P 2106.08(c) 

with by December 1 of the year of issuance, the fine shall be $75; and 
 
(k)  For failure to submit a timely registration renewal applicationlicense renewal registration in 

accordance with He-P 2107.07(c), the fine shall be $75. 
 
Amend He-P 2301.01(o) and (ae), He-P 2304.01(a) and He-P 2310.01(a), effective 10-12-12 
(Document #10199-A), cited and to read as follows: 
 
CHAPTER He-P 2300 SANITARY PRODUCTION AND DISTRIBUTION OF FOOD 
PART He-P 2301 DEFINITIONS 
 

He-P 2301.01 Definitions.  
 

(o)  “Exempt homestead food operation” means a homestead food operation whose maximum 
annual gross sales is less than $20,000 and whose homestead food products are only for sale directly to 
the consumer from the homestead residence, the owner’s farm stand, or at farmers’ markets or at a retail 
food store. 
 

(ae)  “Non-exempt homestead food operation” means a homestead food operation whose annual 
gross sales exceeds $20,000 or who wishes to sell homestead food products, as defined in (w) above, to 
restaurants or other retail food establishments, over the Internet, by mail order, or to wholesalers, brokers 
or other food distributors for resale. A non-exempt homestead food operation is a type of food service 
establishment. 
 
PART He-P 2304 APPLICATION AND LICENSING PROCEDURE 
 

He-P 2304.01 Initial License Application Requirements. 
 
(a)  Each applicant for a license shall submit to the department a completed application form 

entitled “Application for Annual Food Service License” (FSAPP 07-01-15), “Application for Annual 
Food Processing Plant License” (FPAPP 07-01-15) , “Application for Annual Homestead License” 
(HAPP 1107-01-15), or “Application for Annual Mobile Food Unit License” (MFAPP 07-01-15), as 
applicable, signed and dated by the applicant or the person who represents the applicant certifying the 
following: 
 

“I certify that all information provided in or attached to this application is complete, accurate and 
up-to-date as of the date specified below. I further certify that there are no willful 
misrepresentations of the answers to questions herein, and that I have made no omissions with 
respect to any of my answers to the questions presented. I understand that it is my responsibility to 
immediately notify the Food Protection Section with regard to any changes, corrections or 
updates to the information provided.” 
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PART He-P 2310 HOMESTEAD FOOD OPERATIONS EXEMPT FROM LICENSURE AND 
INSPECTION 

 
He-P 2310.01 Exempt Homestead Food Operations Requirements. 

 
(a)  Pursuant to RSA 143-A:5, VII, homestead food operations selling less than a maximum annual 

gross sales of $20,000 of food, excluding potentially hazardous food, from the homestead residence, at 
the owner’s farm stand, or at farmers’ markets, or at retail food stores shall be are exempt from licensure 
and inspection under this subdivision. 
 
Readopt with amendment He-P 2703.06, effective 11-21-08 (Document # 9325), to read as follows: 
 
CHAPTER He-P 2700 MILK PRODUCERS, MILK PLANTS, PRODUCER/DISTRIBUTORS, AND 
DISTRIBUTORS 
 

He-P 2703.06 Renewal of Licenses. 
 

(a)  License renewal applicationsApplications for renewal of licenses for milk plants, producer-
distributors, and distributors shall be completed as required in He-P 2703.01, with the exception that only 
labels for new products and labels which have changed since issuance of the previous license shall be 
submitted. 

 
(b)  Licenses for milk plants, producer-distributors, and distributors shall be renewed provided the 

following conditions exist at the time of renewal: 
 

(1) An inspection conducted by the department on an in-state milk plant or producer-
distributor license holder within a 3 month period before the renewal results in a score of 90 or 
higher with no critical violations; 
 
(2) No milk or milk products from the plant, sampled and analyzed by the department, exceed 
the quality standards in Mil 301 on 2 of the last 4 samples; 
 
(3) A minimum score of 90 on the last federal rating is obtained by a grade A out-of-state milk 
plant or producer-distributor license holder;  
 
(4) The copy of the latest inspection submitted by an out-of-state non-grade A milk plants and 
producer-distributors shows compliance with Mil 301; 
 
(5) The distributor has submitted a complete application as required in (a) above; and 
 
(6) There is no violation of RSA 184:86.  

 
(c)  Each licensee shall apply to renew his or her their license pursuant to He-P 2702.01(a) at least 

30 days prior to the expiration of the current license. 
 

Readopt with amendment He-P 2705.02, effective 11-5-09 (Document # 9589), to read as follows: 
 

He-P 2705.02  Schedule of Administrative Fines.  The commissioner shall impose administrative 
fines not to exceed the specified amounts for the following violations: 
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(a)  For willful submission of fraudulent or materially false information on or with an application, 
in violation of He-P 2702.01 or He-P 2703.01, the fine shall be $1,000; 

 
(b)  For failure to cooperate during an inspection of a dairy farm or milk processing plant, 

including but not limited to failing to allow department representatives or inspectors to inspect, at any 
reasonable hours, all premises and places where milk is produced, handled, processed, or pasteurized, in 
violation of RSA 184:96, the fine shall be $2,000; 

 
(c)  For operating a dairy farm or milk processing plant in the state without first obtaining a milk 

producer permit or milk sanitation license, the fine shall be $1,000. Each day that an individual or 
business continues to operate without obtaining a permit or license shall be considered a separate offense 
subject to an additional $500 fine; 

 
(d)  For failure to cease operation after a milk producer permit has been suspended, or when a 

permit has been revoked, the fine shall be $1,000. Each day that a permit holder fails to cease operation 
shall be considered a separate offense subject to an additional $500 fine; 

 
(e)  For failure to cease operation after a milk plant, producer-distributor, or distributor license has 

expired, when an application has been denied, or when a license has been revoked, the fine shall be 
$1,000. Each day that a license holder fails to cease operation shall be considered a separate offense 
subject to an additional $500 fine; and 

 
(f)  For failure to pay an administrative fine within 30 days of its imposition, or the completion of 

any appeal of the administrative fine, the fine shall be $500 per day until the fine is paid; and 
 
(g)  For failure to submit a timely license renewal application in accordance with He-P 2703.06 (c) 

the fine shall be $75. 
 

Appendix 
 
 

Rule RSA or Statute Implemented 

He-P 2106.08 RSA 143:11 

He-P 2107.01(c) RSA 143:12 

He-P 2107.07 RSA 143:12 

He-P 2108.02 RSA 143:7-a 

He-P 2301.01(o) & (ae) RSA 143-A:12, 13 

He-P 2304.01(a) RSA 143-a:6, I, V 

He-P 2310.01(a) RSA 143-A:12, 13 

He-P 2703.06 RSA 184:85, 86 

RSA 2705.02 RSA 184:105 

 


